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Ben T. Welch (13397)    
Benjamin J. Mills (17275)    
SNELL & WILMER L.L.P. 
15 West South Temple, Suite 1200 
Salt Lake City, Utah 84101 
Telephone:  801.257.1900 
Facsimile:  801.257.1800 
Email: bwelch@swlaw.com 
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Attorneys for Intervening Respondent Deer 
Valley Development Company 

This motion requires you to respond. 
Please see the Notice to Responding Party. 
 
 
 
 
 
 
 
 
 
 

 
 

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR SUMMIT COUNTY,  
STATE OF UTAH 

 
 
AMERICAN FLAG HOMEOWNERS 
ASSOCIATION, a Utah non-profit 
corporation; et al., 
 
                             Petitioners, 
v. 
 
PARK CITY MUNICIPAL 
CORPORATION, a political subdivision of 
the state of Utah,  
 
                             Respondent. 
 
 
DEER VALLEY DEVELOPMENT 
COMPANY, a Delaware corporation, 
 
                             Intervening-Respondent. 
 

 
  
 

MOTION TO DISMISS  
 
 

Case No.: 240500015 
 

Judge: Richard Mrazik 
 

 
 

Pursuant to Utah R. Civ. P. 12(b)(1) and 12(b)(6), Deer Valley Development Company 

(“DVDC”)1 hereby moves the Court to dismiss Petitioners’ Amended Petition for Review (the 
 

1 DVDC is a Delaware corporation. The caption in the Stipulated Motion to Intervene and accompanying 



 
2 
 

“Petition”) (Dkt. 5) with prejudice for lack of subject matter jurisdiction and failure to state a claim 

upon which relief can be granted. Petitioners lack standing, lack interests sufficient to implicate 

their due process rights, and failed to exhaust their administrative remedies. DVDC respectfully 

requests dismissal of this case. 

SUMMARY 

 DVDC and its affiliates own and operate the ski resort known as Deer Valley Resort. 

Pursuant to an existing development agreement, DVDC intends to expand and redevelop a portion 

of the resort to provide increased public benefits to residents of Respondent Park City Municipal 

Corporation (the “City”). Pursuant to Utah Code § 10-9a-609.5(2), DVDC submitted a petition to 

the City to vacate a small portion of the public roadway commonly known as Deer Valley Drive 

(the “Partial Road Vacation”), depictions of which are collectively attached hereto as Exhibit 

A.2 The requested vacation facilitated a realignment of the public right-of-way. The City Council 

of Park City (the “City Council”) approved the Partial Road Vacation on December 14, 2023, and 

published an ordinance of the same on December 15, 2023—Park City Ordinance No. 2023-56 

 
Order incorrectly referred to it as a Colorado corporation. 

 
2 Although not attached to the Petition, the Court may consider Exhibit A under either Utah R. Civ. P. 

12(b)(6) or 12(b)(1), both of which are applicable here. For purposes of Rule 12(b)(6), the Petition for 
Review referenced the petition for the road vacation described here, and “if a plaintiff does not incorporate 
by reference or attach a document to its complaint, but the document is referred to in the complaint and is 
central to the plaintiff’s claim, a defendant may submit an indisputably authentic copy to the court to be 
considered on a motion to dismiss.” Oakwood Vill. LLC v. Albertsons, Inc., 2004 UT 101, ¶ 13, 104 P.3d 
1226 (internal quotations and citation omitted). “The rationale for this exception is that a document that is 
referred to in the complaint, even though not formally incorporated by reference or attached to the complaint, 
is not considered to be a ‘matter outside the pleading.’” Id. (cleaned up) (internal quotation and citation 
omitted). “This exception exists because if the rule were otherwise, a plaintiff with a deficient claim could 
survive a motion to dismiss simply by not attaching a dispositive document upon which the plaintiff relied.” 
Id. (cleaned up) (internal quotation and citation omitted). Separately, for purposes of Rule 12(b)(1), the Court 
may consider materials outside the pleadings in considering a motion to dismiss for lack of subject-matter 
jurisdiction without converting the motion into one for summary judgment. Coombs v. Juice Works Dev. 
Inc., 2003 UT App 388, ¶ 7, 81 P.3d 769. The same applies to Exhibits B–F, referenced below. 
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(the “Ordinance”). Petitioners challenge the City Council’s approval of the Partial Road Vacation 

and the Ordinance. The Court should dismiss the Petition for three reasons—any one of which is 

independently sufficient.  

First, regardless of whether the Ordinance was administrative or legislative in nature, 

Petitioners lack standing to challenge the Partial Road Vacation and Ordinance. They are not the 

land use applicant, not adjoining landowners, and do not have special damages.  

Second, Petitioners’ have no property or liberty interest in this matter and thus cannot assert 

a violation of their due process rights. Any due process claim therefore fails on the first prong of 

the test. Without a protectable interest, there is no due process violation.  

Third, assuming Petitioners are correct—that the Ordinance was an administrative land use 

decision—Petitioners failed to timely exhaust their administrative remedies because they did not 

appeal the City Council’s decision within ten calendar days of the Ordinance (nor did they ever 

file an appeal). Because a timely appeal is a necessary condition for this Court to exercise 

jurisdiction, Petitioners’ failure to comply is fatal to their cause. 

For these reasons, the Court should dismiss the Petition with prejudice. 

FACTUAL BACKGROUND 

1. In connection with the planned redevelopment of the Deer Valley base area, on 

September 30, 2021, DVDC’s affiliated entities submitted a petition to vacate a minor and 

approximately 1.004-acre portion of Deer Valley Drive. (Vacation Petition attached hereto as 

Exhibit B.) Due to intervening circumstances, the parties later amended the petition to substitute 

DVDC as the petitioner. (Amended Vacation Petition attached hereto as Exhibit C.)  

2. The Partial Road Vacation is in reality a realignment of the public right-of-way as 

depicted by the attached map that shows the vacated areas of the road and further areas that were 

dedicated. (January 2022 Application Map, attached hereto as Exhibit D.) 

3. Beginning in March 2022 through December 2023, the City’s planning commission 
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and City Council held at least seven meetings and work sessions on the road vacation petition. 

(Ordinance, at 1, attached hereto as Exhibit E.) 

4. On December 14, 2023, the City Council held a public meeting and public hearing 

to consider the proposed Partial Road Vacation. (Petition, ¶ 19.)  

5. That evening, the City Council approved the Ordinance, in turn authorizing the 

Partial Road Vacation. (Id.)  

6. All five council members of the City Council voted in favor of the Ordinance. The 

City published the Ordinance on December 15, 2023. (Id.)  

7. Before and after the Partial Road Vacation, Petitioners did not own any interest in 

the vacated portion of Deer Valley Drive as the right-of-way was owned by the City and reverted 

back to the underlying or abutting fee owners—not Petitioners.  

8. To date, Petitioners have made no attempt to file an appeal of the Ordinance. To 

the extent the Partial Road Vacation was administrative in nature, the deadline for filing an appeal 

expired in December 2023.  

9. Petitioners are homeowner associations that own or maintain the common area 

within their respective associations depicted below. (Plats of Petitioner Associations, attached 

hereto as Exhibit F.) As shown on the next page, Petitioners do not own any property adjoining, 

or even adjacent to, the Partial Road Vacation.3 

10. Ingress and egress to Petitioners’ respective properties have not changed because 

of the Partial Road Vacation. 

11. Petitioners principally claim that the Ordinance was an administrative land use 

action. (See Petition, at 12–13; id. Ex. B, at 2–5.)  

12. They complain about two City Council members’ vote after negotiating a contract 

 
3 Pursuant to Utah R. Evid. 201, the Court may take judicial notice of the location of Petitioners’ 

respective associations in relation to the Partial Road Vacation.  
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with DVDC’s affiliate.4 (E.g., id. ¶¶ 13–14.) Petitioners also complain that the Partial Road 

Vacation will purportedly lead to increased traffic and trespassing on their respective properties

and harms to the general public. (E.g., id., ¶¶ 42–45.) 
  

4 These allegations are assumed to be true only for purposes of this Motion. DVDC disputes the 
Petitioners’ characterization of the role and effect of the two City Council members. 
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STANDARD OF REVIEW 

This Motion raises challenges under both Utah Rule of Civil Procedure 12(b)(1) and 

12(b)(6). Motions to dismiss under Rule 12(b)(1) for lack of subject matter jurisdiction “fall into 

two different categories: a facial or a factual attack on jurisdiction.” Salt Lake Cnty. v. State, 2020 

UT 27, ¶ 26, 466 P.3d 158 (quoting 13B Charles Alan Wright & Arthur R. Miller, Federal Practice 

& Procedure § 1350 (3d ed. 2018)). “In a factual challenge to jurisdiction, the defendant attacks 

the factual allegations underlying the assertion of jurisdiction, either through the filing of an 

answer or otherwise presenting competing facts.” Id. “In a facial challenge, on the other hand, all 

of the factual allegations concerning jurisdiction are presumed to be true . . . .” Id. (cleaned up). 

“[W]hen presented with a rule 12(b)(1) motion to dismiss for lack of subject matter jurisdiction, 

district courts can consider relevant materials submitted by the parties and, if necessary, resolve 

fact questions regarding those materials after providing the plaintiff an opportunity to address 

them.” Amundsen v. Univ. of Utah, 2019 UT 49, ¶ 4 n.1, 448 P.3d 1224. 

In considering motions to dismiss under 12(b)(6), by contrast, a court may dismiss a 

pleading for “failure to state a claim upon which relief can be granted.” To survive such a motion, 

a pleading “must allege facts sufficient to satisfy each element of a claim.” Harvey v. Utah Indian 

Tribe of Uintah & Ouray Reservation, 2017 UT 75, ¶ 60, 416 P.3d 401. Utah courts “accept the 

factual allegations in the [pleading] as true and . . . make all reasonable inferences in favor the 

non-moving party, but [they] do not accept a [pleading’s] legal conclusions as true.” Kirkham v. 

Widdison, 2019 UT App 97, ¶ 22, 447 P.3d 89 (quotations and internal citation omitted). Nor do 

courts “accept extrinsic facts not pleaded . . . [or] legal conclusions in contradiction of the pleaded 

facts.” Am. West Bank Members, LC v. State, 2014 UT 49, ¶ 7, 342 P.3d 224 (cleaned up).  

Under either 12(b)(1) or 12(b)(6), allegations that are merely conclusory and do not state 

the factual basis for the claim are insufficient and will not prevent dismissal of a pleading. 

Commonwealth Prop. Advocates v. Mortgage Elec. Reg. Sys., Inc., 2011 UT App 232, ¶ 16 (citing 
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Marty v. Mortgage Elec. Reg. Sys., Civ No. 1:10-cv-00033, 2010 WL 4117196, *2 (D. Utah Oct. 

19, 2010)). Accordingly, legal conclusions or unsubstantiated allegations need not be accepted as 

true. Osguthorpe v. Wolf Mountain Resorts, L.C., 2010 UT 29, ¶ 11, 232 P.3d 999 (“Because these 

are legal conclusions rather than pleaded facts, we need not accept them as true.”).  

ARGUMENT 

 Three independent grounds exist to warrant a dismissal of this case with prejudice. Before 

delving into those reasons, however, some legal context regarding Utah land use law is intended 

to orient and assist the Court. Utah law has long distinguished between administrative and 

legislative land use actions. E.g., Bradley v. Payson City Corp., 2003 UT 16, ¶ 10, 70 P.3d 47. An 

administrative land use decision is a “decision of a land use authority or appeal authority regarding: 

(a) a land use permit; or (b) a land use application.” Utah Code § 10-9a-103(31). Conversely, a 

legislative land use regulation is a “decision enacted by ordinance, law, code, map, resolution, 

specification, fee, or rule that governs the use or development of land . . . .” Utah Code § 10-9a-

103(33).  

Whether an action is administrative or legislative determines the post-action review process 

and standard of review. For example, an administrative land use decision must be appealed to the 

municipal appeal authority as an essential condition for judicial review. See Utah Code § 10-9a-

701(2). A court must uphold an administrative land use decision, unless the decision was arbitrary, 

capricious, or illegal. Bradley, 2003 UT 16, ¶ 10; see also Utah Code § 10-9a-801(3)(b). On the 

other hand, a challenge to a legislative act cannot be heard by a municipal appeal authority. See 

Utah Code § 10-9a-701(1)(c). Instead, a challenger must proceed directly to district court and the 

legislative act is presumed valid and cannot be undone unless it is preempted by or enacted contrary 

to state or federal law or is not reasonably debatable. See Bradley, 2003 UT 16, ¶ 10; Utah Code 

§ 10-9a-801(3)(a). 

 Here, Petitioners principally assert that the Partial Road Vacation was an administrative 
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land use decision, not a legislative action. (Petition, at 12–13; id. Ex. B, at 2–5 (arguing extensively 

that the City Council “was not acting legislatively”).) But Petitioners seek to have their cake and 

eat it too. In an apparent attempt to lay a foundation to assert due process violations, Petitioners 

curiously claim the Partial Road Vacation was an “administrative land use decision” 

notwithstanding: (1) the fact that the decision was enacted by the Ordinance, (2) the requirement 

of the relevant statute that5 that the legislative body make the decision, and (3) Petitioners took no 

steps to pursue an administrative appeal as required to exhaust their administrative remedies. In 

the last paragraph of the Petition, Petitioners halfheartedly plead an alternative claim should the 

City Council’s decision be deemed a “land use regulation”—i.e., a legislative decision, but include 

no supporting facts.   

Regardless of whether the action was administrative or legislative, Petitioners lack standing 

and do not have protectable interests. In other words, to obtain judicial review of a road vacation 

in district court, Petitioners must establish they have standing, whether the action was 

administrative or legislative. See, e.g., Specht v. Big Water Town, 2017 UT App 75, ¶ 49, 397 P.3d 

802 (“Because we conclude Specht lacks standing, we do not address the question of whether the 

Council acted administratively or legislatively and thus whether the district court had jurisdiction 

to review the vacation.”). Here, Petitioners lack standing because they do not own property 

adjoining the Partial Road Vacation and cannot show damages different in kind from any damage 

to the general public. In addition, Petitioners cannot show a protected property interest sufficient 

to trigger due process rights. And even assuming Petitioners are correct that the Partial Road 

Vacation was an administrative decision, the Court should dismiss this case due to Petitioners’ 

undeniable failure to exhaust administrative remedies.  

 
5 Utah Code 10-9a-609.5(4) states: “the legislative body may adopt an ordinance granting a petition to 

vacate some or all of a public street … if the legislative body finds that: (a) good cause exists for the 
vacation; and (b) neither the public interest nor any person will be materially injured by the vacation.” 
(Emphasis added.)  
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I. Petitioners Lack Standing Because They Are Not Applicants, Do Not Own Property 
Adjoining the Partial Road Vacation, and Cannot Show Special Damages. 

First and foremost, the Court should dismiss this case due to Petitioners’ lack of standing. 

The Utah Supreme Court has unequivocally determined that, if there are statutorily created 

grounds for standing, then a party must meet these statutory standing requirements as “traditional 

or alternative standing cannot excuse a lack of statutory standing where the petitioner is a statutory 

claimant.” McKitrick v. Gibson, 2021 UT 48, ¶ 48, 496 P.3d 147. This is because the petitioner 

must be “within the class of parties that the legislature has authorized to file suit” and not simply 

a petitioner that can “identify some sort of ‘distinct or palpable injury’ or a basis for ‘public 

interest’ standing.” Id. (quoting Haik v. Jones, 2018 UT 39, ¶ 41, 427 P.3d 1155 (Lee, A.C.J.)). 

Here, Petitioners seek judicial review under Utah Code § 10-9a-801 and therefore must establish 

statutorily created grounds for standing. They cannot do so. 

 Under the applicable land use statutes, only land use applicants or “adversely affected” 

parties have standing to seek judicial review of a land use decision. See Utah Code § 10-9a-701(2). 

Petitioners lack standing because they are neither. Petitioners are most certainly not a land use 

applicant. See Utah Code § 10-9a-103(28) (defining “land use applicant” as the “property owner, 

or the property owner’s designee, who submits a land use application regarding the property 

owner’s land”). It is undisputed that the Petitioners have not filed a land use application. 

Likewise, Petitioners are not “adversely affected parties” as defined by statute. An 

“adversely affected party” means “a person other than a land use applicant who . . . owns real 

property adjoining the subject property or will suffer damage different in kind than, or an injury 

distinct from, that of the general community as a result of a land use decision.” See Utah Code § 

10-9a-103(2).6 Property is adjoining if it touches or shares a common boundary. See Adjoining, 

 
6 Although the statute refers directly to administrative actions, the “special damages” component 

applies to legislative actions as well. See Specht, 2017 UT App 75, ¶¶ 50, 56 (a party must establish “special 
damages different in kind from the damage to the general public” to have standing to contest an 
administrative or legislative action). As such, the outcome is the same under either analysis.  
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Black’s Law Dictionary (11th ed. 2019); see also Sackett v. EPA, 598 U.S. 651, 1364–65 (2023) 

(Kavanaugh, J.) (“Adjoining” means “touching or contiguous, as distinguished from lying near to 

or adjacent.” (cleaned up)). Here, it is undisputed that Petitioners do not own real property 

adjoining the Partial Road Vacation. 

Furthermore, Petitioners cannot demonstrate special damages. Utah courts have routinely 

held that changes or increases in traffic that do not prohibit access to the claimant’s property are 

not special damages distinct from the general community. For example, in Specht the Utah Court 

of Appeals explained that increased traffic or inconvenient traffic configurations are not special 

injuries distinct from the community. 2017 UT App 75, ¶ 53. There, a claimant challenged a partial 

vacation of a cul-de-sac and claimed the vacation hindered his and others’ ease of turning around 

and negatively impacted his property. Specht, 2017 UT App 75, ¶ 53. The court concluded that 

claimant’s traffic allegation did not confer standing because it was a “minor inconvenience” and 

“common to all drivers” who would use the cul-de-sac. Id. Likewise, the claimant’s allegations 

that his property would be negatively affected was not the type of special injury “different in kind 

from the public in general” and therefore insufficient to confer standing. Id. Accordingly, the court 

upheld the dismissal of the petition. Id. ¶ 56. Similarly, in Sears v. Ogden City, the Utah Supreme 

Court explained that “[i]f means of ingress or egress are . . . only rendered less convenient” by a 

road vacation, a complainant does not suffer special injury. 572 P.2d 1359, 1362 (Utah 1977). 

 The Petition does not even acknowledge or try to meet the clear standard set in these cases. 

Rather, the Petition merely alleges harms to the general public. The reality is that Petitioners have 

not, and will not, suffer any special damage or injury from the Partial Road Vacation sufficient to 

confer standing. At most, Petitioners have alleged that the Partial Road Vacation would impact 

traffic near the area and cause people to trespass on their property. (Petition, ¶ 42.) These strikingly 
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similar traffic-related inconveniences were already rejected by the Sears and Specht courts.7 

Petitioners’ other claimed injury—that people will trespass on Petitioners’ property because of the 

Partial Road Vacation—would not be caused by the Partial Road Vacation but by third parties. 

Moreover, that claimed injury is speculative and, even if it were true, would not be unique to 

Petitioners. As such, Petitioners have not alleged facts to support this legal conclusion, and the 

Court need not assume as true the legal conclusion that trespass both will occur and also be caused 

by the Partial Road Vacation. As such, Petitioners have not alleged sufficient facts to demonstrate 

special damages as a basis for standing.  

II. Petitioners Have No Due Process Interest in the Partial Road Vacation. 

The Court should dismiss this case for the additional reason that Petitioners lack a property 

interest sufficient to implicate their due process rights. A federal and state procedural due process 

claim requires a petitioner to satisfy a two-part test. Salt Lake City Corp. v. Jordan River 

Restoration Network, 2012 UT 84, ¶ 48, 299 P.3d 990. The first prong requires that a petitioner 

demonstrate that it “has been deprived of a protected interest in property or liberty.” Id. (internal 

quotation marks omitted). If a party is deprived of a protected interest, then the court must 

determine whether the procedures at issue comply with due process. Id. 

 Property interests for due process purposes are “legitimate claim[s] of entitlement to some 

benefit.” N. Monticello Alliance v. San Juan Cnty., 2022 UT 10, ¶ 32, 506 P.3d 593 (alteration in 

original) (quotation marks omitted). “An abstract need for, or unilateral expectation of, a benefit 

does not constitute property.” Id. “[A] property interest exists only where ‘existing rules and 

understandings that stem from an independent source such as state law . . . secure certain benefits 

 
7 DVDC disputes the notion that the Partial Road Vacation will somehow cause increased traffic as that 

has been disproved by a carefully prepared traffic study. (Ordinance, § 1.A.2 (“The vacation does not 
increase the Snow Park Village approved density . . . .”); id. § 1.B.3 (“Increase trip generation on Deer 
Valley Drive results primarily from the already entitled density for the Snow Park Village and is not the 
result of the right-of-way vacation.”). For purposes of this Motion, however, the Court may assume that the 
allegations of increased traffic are true. 



 
12 
 

and . . . support claims of entitlement to those benefits.” Id. (quoting Petersen v. Riverton City, 

2010 UT 58, ¶ 22, 243 P.3d 1261). 

 Here, Petitioners’ due process claim fails on the first prong of this test. Petitioners have no 

property or liberty interest in the Partial Road Vacation for a host of reasons. First, the City owned 

the portion of the right-of-way that was vacated—not Petitioners. Upon its vacation, under the 

“center-of-the-highway rule,” it reverted back to the underlying or abutting fee owners—not 

Petitioners. Nelson v. Provo City, 2000 UT App 204, ¶ 12, 6 P.3d 567. Accordingly, there is no 

basis for Petitioners to claim a property interest in the portion of the roadway that was vacated by 

the Partial Road Vacation. Likewise, Petitioners have no claim of entitlement to the portion of the 

vacated road because no law confers rights on Petitioners to the vacated road. Relatedly, 

Petitioners have no liberty interest in the Partial Road Vacation. At best, Petitioners are concerned, 

non-adjoining homeowners’ associations without a protectable interest in this case’s outcome. 

Concern does not confer a protectable interest. Lastly, the facts that Petitioners lack standing, 

discussed above, further indicate that they have no protected property or liberty interest at stake in 

this dispute. The Court should accordingly dismiss the Petition and its due process claim on this 

basis as well. 

III. If the Partial Road Vacation Was Administrative, the Court Lacks Subject Matter 
Jurisdiction Due to the Failure to Exhaust Administrative Remedies. 

Finally, assuming that the Partial Road Vacation was an administrative decision, as 

Petitioners assert, the Court lacks jurisdiction to review the Petition because Petitioners failed to 

exhaust their administrative remedies. This failure provides a third, independent basis to dismiss 

the Petition with prejudice.  

The law on exhaustion of administrative remedies is clear. “As a condition precedent to 

judicial review, each adversely affected party shall timely and specifically challenge a land use 

authority’s land use decision, in accordance with local ordinance.” Utah Code § 10-9a-701(2). “No 
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person may challenge in district court a land use decision until that person has exhausted the 

person’s administrative remedies . . . .” Utah Code § 10-9a-801(1). This exhaustion requirement 

is significant because the Court’s review on appeal is limited to the appeal authority’s record. See 

Utah Code § 10-9a-801(8)(a). 

As land use exhaustion requirements, sections 10-9a-701(2) and 10-9a-801(1) must be 

strictly followed and enforced. See Salt Lake Mission v. Salt Lake City, 2008 UT 31, ¶ 6, 184 P.3d 

599 (explaining that “a specific exhaustion requirement with regard to land use decisions” is 

strictly enforced); Van Frank v. Salt Lake City Corp., 2012 UT App 188, ¶ 9, 283 P.3d 535 (same). 

If a land use petitioner “fails to exhaust [its] administrative remedies prior to filing suit, the suit 

must be dismissed.” Salt Lake Mission, 2008 UT 31, ¶ 6 (internal quotation marks omitted) 

(alteration in original); Patterson v. American Fork City, 2003 UT 7, ¶ 17, 67 P.3d 466 (affirming 

the dismissal of the petitioners unlawfully “leap-frogged over the entire administrative process and 

sought immediate relief for their grievances in district court”).  

 Here, Petitioners claim that the Partial Road Vacation was an administrative act, yet 

Petitioners failed to exhaust their administrative remedies. Specifically, the final vote on the Partial 

Road Vacation occurred on December 14, 2024, and the final written decision on the Partial Road 

Vacation occurred at the very latest on December 15, 2023, when the City published the Ordinance. 

The Park City Code requires an appeal to be filed with the appeal authority “within ten (10) 

calendar days of the Final Action” taken on the land use decision. Park City Code § 15-1-18(E). 

The Park City Code defines the term “Final Action” as “[t]he later of the final vote or written 

decision on a matter.” See Park City Code § 15-15-1. Petitioners therefore had until December 26, 

2023, at the latest, to appeal the Partial Road Vacation. Instead, Petitioners waited until January 

12, 2024, to file a Petition for Review directly with this Court, without ever attempting to file an 

appeal. 

Because no appeal was filed, no appeal record exists for this Court to review. Accordingly, 
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the Court does not have jurisdiction to review the Petition or to determine whether the appeal 

authority’s decision was lawful. For this reason, the Petition should be dismissed with prejudice.  

CONCLUSION 

 For the foregoing three reasons—any one of which is independently sufficient—the Court 

should dismiss this case. Regardless of whether the Partial Road Vacation was an administrative 

or legislative act, Petitioners lack standing and do not have a protectable interest to sustain their 

Petition. Furthermore, if Petitioners are correct that the Partial Road Vacation was an 

administrative act, then they indisputably failed to exhaust their administrative remedies, which is 

a necessary prerequisite for this Court to exercise jurisdiction over this case. For these reasons, 

DVDC respectfully requests dismissal of the Petition. 

DATED this 29th day of March, 2024. 

 

 

 SNELL & WILMER L.L.P. 

/s/ Ben T. Welch 
Ben T. Welch 
Benjamin J. Mills 
 
Attorneys for Intervening-Respondent Deer Valley 
Development Company 
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CERTIFICATE OF SERVICE 

I hereby certify that on March 29, 2024, I caused a true and correct copy of the foregoing 

MOTION TO DISMISS to be served via the Court’s electronic filing system to the following 

parties: 

Eric P. Lee  
Trevor J. Lee HOGGAN LEE 
HUTCHINSON 
1225 Deer Valley Drive, Suite 201 
Park City, Utah 84060 
Telephone: (435) 615-2264 
eric@hlhparkcity.com 
trevor@hlhparkcity.com 
 
Attorneys for Petitioners 

Margaret Plane 
PARK CITY ATTORNEY’S OFFICE 
445 Marsac Avenue 
P. O. Box 1480 
Park City, Utah 84060 
 
Attorneys for Respondent Park City 
Municipal Corporation 

  
 

 

/s/ Edela Irvin    
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Notice to responding party 
You have a limited amount of time to respond 
to this motion. In most cases, you must file a 
written response with the court and provide a 
copy to the other party: 

 within 14 days of this motion being filed, if 
the motion will be decided by a judge, or 

 at least 14 days before the hearing, if the 
motion will be decided by a commissioner. 

 
In some situations a statute or court order may 
specify a different deadline.  
 
If you do not respond to this motion or attend 
the hearing, the person who filed the motion 
may get what they requested.  
 
See the court’s Motions page for more 
information about the motions process, 
deadlines and forms: utcourts.gov/motions 

Aviso para la parte que responde 
Su tiempo para responder a esta moción es 
limitado. En la mayoría de casos deberá 
presentar una respuesta escrita con el tribunal y 
darle una copia de la misma a la otra parte: 

 dentro de 14 días del día que se presenta la 
moción, si la misma será resuelta por un 
juez, o 

 por lo menos 14 días antes de la audiencia, 
si la misma será resuelta por un 
comisionado.  

 
En algunos casos debido a un estatuto o a una 
orden de un juez la fecha límite podrá ser 
distinta.  
  
Si usted no responde a esta moción ni se 
presenta a la audiencia, la persona que presentó 
la moción podría recibir lo que pidió.  
  
Vea la página del tribunal sobre Mociones para 
encontrar más 
información sobre el 
proceso de las 
mociones, las fechas 
límites y los 
formularios:  
utcourts.gov/motions-span 

Finding help 
The court’s Finding Legal 
Help web page 
(utcourts.gov/help) 
provides information about 
the ways you can get legal 
help, including the Self-Help Center, reduced-
fee attorneys, limited legal help and free legal 
clinics.  

Cómo encontrar ayuda 
legal 
La página de la internet 
del tribunal Cómo 
encontrar ayuda legal 
(utcourts.gov/help-
span)  
tiene información sobre algunas maneras de 
encontrar ayuda legal, incluyendo el Centro de 
Ayuda de los Tribunales de Utah, abogados 
que ofrecen descuentos u ofrecen ayuda legal 
limitada, y talleres legales gratuitos. 

Scan QR code  
to visit page 

Scan QR code  
to visit page 

Para accesar esta página 
escanee el código QR 

Para accesar esta página 
escanee el código QR 
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EXHIBIT A 
 

Depiction of Partial Road Vacation  
 

(Attached) 
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EXHIBIT B 
 

Vacation Petition 
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EXHIBIT C 
 

Amended Vacation Petition 
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EXHIBIT D 
 

January 2022 Application Map 
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EXHIBIT E 
 

Park City Ordinance No. 2023-56 
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EXHIBIT F 
 

Plats of Petitioner Associations 
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